STATEMENT OF THE CASE

[T3] The Appellee concurs with the Appellant’s Statement of the Case.
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STATEMENT OF FACTS

[14]  The Appellee concurs with the Appellant’s Statement of Facts.
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ARGUMENT
[15] Itis the Appellee’s position that the District Court did not err when they
denied the Appellant’s motion to suppress. The District Court articulated that there was no
legal obligation to place the Appellant under arrest. The Appellee argued at the District
Court that the Appellant was placed under arrest in accordance with N.D.C.C. §29-06-09
and submits to this Court he was placed under arrest in accordance with N.D.C.C. §29-06-
09 and then read the implied consent advisory.

Standard of review

[T6] The Appellee does not disagree with the standard of review as submitted by
the Appellant.

The District Court did not err in denying the Appellant’s motion to suppress

[17]  The critical issue is the language of N.D.C.C. 839-20-01(2) which states,
“The test or tests must be administered at the direction of a law enforcement officer only
after placing the individual under arrest for violation of section 39-08-01 or an equivalent
offense. [...] The law enforcement officer shall determine which of the tests is to be used.”
This portion of the century code does not require the law enforcement officer to state that
the individual is under arrest, only that the individual is placed under arrest. The Appellee
argued to the District Court that the individual was placed under arrest in accordance with
North Dakota Century Code §29-06-09 which states, “An arrest is made by an actual
restraint of the person of the defendant or by the defendant's submission to the custody of
the person making the arrest.” The Appellant asked the law enforcement officer a number
of times in a number of ways if he could leave the scene, the law enforcement officer did

not allow the Appellant to leave. The law enforcement officer also told him he was in
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violation of the crime of Actual Physical Control. All of these events took place prior to
the law enforcement officer reading the implied consent to the Appellant. For these reasons
it is the Appellee’s position that the law enforcement officer properly complied with
N.D.C.C. §39-20-01(2). The District Court articulated that there is not a requirement to
place the Appellant under arrest.

[18] The North Dakota Legislature amended N.D.C.C. 839-20-01 in 2019. When
the North Dakota Legislature amended that specific portion of the North Dakota Century
Code, it limited the scope of the exclusion as previously allowed under N.D.C.C. §39-20-
01(a). With these new changes, if a law enforcement officer did not comply with N.D.C.C.
839-20-01, then the evidence that can be excluded only applies to administrative
proceedings. As this is a criminal and not administrative proceeding, the District Court
properly articulated that the breath test in this case should not have been suppressed.

CONCLUSION

[T9] For all of the foregoing reasons, the Appellee respectfully requests this
Court to find that the District Court properly dismissed the Appellant’s motion because the
law enforcement officer placed the Appellant under arrest in accordance with N.D.C.C.
829-06-09 or alternatively, after the 2019 legislative change to N.D.C.C. §39-20-01
chemical tests are no longer able to be suppressed in a criminal action only an

administrative action.
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Dated this 3rd day of November, 2021.

Respectfully submitted,

[s/ Seymour Jordan

Seymour R. Jordan

Divide County State’s Attorney
200 N. Main Street

Crosby, North Dakota 58730
(701) 965-6541

Bar ID# 07785

Attorney for Appellee

In accordance with North Dakota Appellate Rule 32 the above-named attorney

certifies that this brief complies with the page limitations as outlined by the afore-
mentioned rule.
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